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BRIEF OF PETITIONER

NOW COMES thePetitioner,Mick’s Garage,(“Mick’s”), by oneof its

attorneys,Curtis W. Martin of Shaw& Martin, P.C.,andfor its Brief pursuantto

the HearingReportof theHearingOfficer filed July 28, 2003,statesasfollows:

This appealconcernstheproperdeductibledeterminationapplicableto the

Mick’s facility locatedat 1251 EastChainof RocksRoadin PontoonBeach,Illinois.

Mick’s hasbeenin operationasa truck repairfacility andfuelingstation since

1945. On June11, 1991, a “suspected”releaseof contaminantswasreportedto the

Illinois EmergencyServicesDisasterAgency (“IESDA”) andIncidentNo. 911582

wasassignedto thesite. The suspectedreleaserelatedto anareaof discoloration

abovegasolinelinesnearMick’s building. No dieselfuel flowed throughtheselines.

At various timesbetween1991 and 1999, Mick’s environmentalconsultants

submittedrequestsfor reimbursementsresultingin Agencylettersdated

February7, 1992,March 9, 1992 andJanuary10, 2003, the currentAgencydecision

Mick’s now appeals.The February7, 1992andMarch 9, 1992Agencylettersboth

referencetwo (2) 2000 gallon dieselfuel tanks(ascorrectedby theAgency’sMarch



24, 1992letter), andMick’s constructiveknowledgethat a releaseoccurredfrom

thesetanksprior to July 28, 1989.

StephenFincher,now Mick’s President,hasbeeninvolved in thefamily

businesssince1973 andin theearly 1980’sbecamethe managerofthe operations.

In the early 1980’sa dispenserconnectedto the two (2) 2000 gallon dieselfuel tanks

locatedat the rearof Mick’s facility wasdamagedby atractor trailer. At no time

following thetractor trailer incidentdid Mr. Finchernotice anyspill or leak from

thefuel dispenser. Following thetractor trailer incident, thepump attachedto the

two (2) 2000 gallon dieselfuel tankswouldnot dispensefuel. Mr. Fincherwasnot

awareof how the dispenseroperatedandmadeanassumptionthat the reasonit

wasnot operatingwasbecausetheline to thepump musthaveleaked. Mr. Fincher

heldto this assumptionfor a numberofyears. Becausedieselfuel salesat Mick’s

had beendwindling, Mick’s decidednot to repairthepump or to sell dieselfuel at

its facility.

Elevenundergroundstoragetanks(“UST’s”) were removedfrom Mick’s on

April 5 through 8, 1999. Becausethereappearedto be a releasefrom someof the

UST’s removed,Arthur Jacobs,therepresentativeof the Office of the StateFire

Marshall (“OSFM”), requesteda secondreportingof theinitial suspectedreleaseof

June11, 1991. On April 5, 1999theIllinois EmergencyManagementAgency

(“IEMA”) assigneda secondIncident No. 990820to Mick’s site. Mr. Fincherand

Mr. Jacobswerepresentwhenthetwo (2) 2000 gallondieselfuel tankswere

removed. Mr. Fincherobservedno spill, leak,orotherfree productfrom the two
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tanks. In addition,Mr. Jacobs’Log of UndergroundStorageTankRemoval

reflectedno releasefrom the two (2) 2000 gallon dieselfuel tanks.

Following the removalof thetanks,Mr. Fincherprovideda written

explanationto theAgency, andprovidedtestimonyduring thehearing,that hewas

not previouslyawarethat the dieselfuel delivery systemconnectedto thetwo (2)

2000 gallon dieselfuel tankswasasuctionpump apparatus.Mr. Fincherlater

learnedthat the systemwasa suctionpump systemandthat a crackin thepump

causeda completemalfunctionofthesystem. Becausethe suctionpump system

operatedby drawingfuel out ofthetanks,its completemalfunctionwould not allow

fuel to be removedfrom thetanksto enterthe linescausingthefuel to remain in

thetanks.

Oncethis explanationwasprovidedto theAgency,however,it swiftly shifted

its focusto aprior reportedleakfrom the gasolineUST’s in 1991. TheAgency

further seemsto takethepositionthat Mick’s prior submittalto the Agencyof the

UndergroundStorageTankFundEligibility andDeductibility Applications

precludeMick’s from reapingthebenefitof theproper lesserdeductible. Granted,

thevariousapplicationsfor deductibledeterminationcausedinitial confusion,but

thetrue factswereproperly andtimely presentedto theAgency. Thetruefactsof

the caseare,basedupontheRemovalLog of theOSFM, that neitherofthetwo (2)

dieselfuel tankshada releaseor contributedin anyotherway to the contamination

at theMick’s site.

Illustrative of theAgency’sfailure to considerthe truefacts in this caseis the

testimonyof JohnBarrett, theAgency’sProjectManagerfor theMick’s project. He
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testifiedthat oncehe discovereda $50,000.00deductibledeterminationin the

Agency’s file, he decidednot to waiver from that decisionasit wasthefirst Agency

decisionandin hisview nothinghadbeensubmittedby Mick’s to changethat

decision.Yet, despitethe additionalinformationprovidedby Petitioner,Mr.

Barrett statedthis would not havecausedhim to changethe deductible

determinationfrom $50,000.00to $10,000.00or $15,000.00,evenwhenthe

informationcausedthedeductibledeterminationto be“lessconfusing”.

Mr. Barrett settleduponthe 1991reportof a releasefrom gasolineUST’s

registeredin 1986 asa basisfor the $50,000.00deductibledetermination. Taking

Mr. Barrett’s,andultimately theAgency’s,positionrendersthe following

undisputedfacts: (1) thetwo (2) 2000 gallon dieselfuel UST’s had not leaked;(2) if

any leakoccurredit wasreportedto the Statein 1991for gasolineUST’sregistered

in 1986 (3) Mick’s couldnot haveconstructiveknowledgeprior to 1989of a diesel

fuel leakthat neveroccurred;and(4) thereis no evidencein therecordofthis case

to suggestthat Mick’s hador couldhavehadknowledgeof aleakfrom gasoline

UST’s prior to 1989.

Given theseundisputedfacts, Section57.9(b)of the Environmental

ProtectionAct, 415 ILCS 5/57.9(b),directsthat thedeductiblewill be $10,000.00,

exceptunderSection57.9(b)(3),whereoneor morebut not all UST’s wereregistered

prior to July 28, 1989 andthe Statereceivednotice ofthe confirmedreleaseon or

after July 28, 1989. In thepresentcase,all the UST’s wereregisteredprior to July

28, 1989. Therefore,the$10,000.00deductibleapplies. At thevery least,the

$15,000.00deductibleappliesbecausetheUST’s were registeredprior to July 28,
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1989andtheStatewasnotified of theconfirmedrelease,be it gasolineor diesel

fuel, afterJuly 28, 1989. Accordingly, Mick’s hasmet its burdenof proofthat the

Agency’sdeterminationof a $50,000.00deductibleis applicablein this casewas

error.

Petitioner,Mick’s Garage,for thereasonsstatedabove,requeststhat the

Boardreversethedeductibledecisionof theAgencyandrule in favor ofPetitioner’s

requestfor the applicationof a $10,000.00deductible,or in the alternativea

$15,000.00deductible,and grantPetitionersuchotherandfurther relief asthe

Board deemsjust andequitablein thecircumstances.

Respectfullysubmitted,

SHAW & MARTIN, P.C.

BY~~ ~J/ — Curtis W. Mar~1c,Attorney for
Mick’s Gara ,Petitioner

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
ILARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788
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